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SUMMARY

Chibardun Telephone Coopera~ive, Inc. and its sUbsidiary

(Chibardun) request the Commission to preempt the City of Rice

Lake, Wisconsin (City) from continuing to refuse to process and

grant Chibardun's excavation permit applications in accordance with

its existing requirements and procedures, and from imposing

additional permit requirements that prohibit Chibardun's provision

of competitive telecommunications services in Rice Lake.

The Commission has jurisdiction under Sections 253 (a) and

253 (d) of the Act to preempt ~he City. Contrary to the City's

characterization, this is not solely or primarily a dispute arising

"out of public right-o:-way management and compensation matters."

Rather, Chibardun's preemption claim is based upon the fact that

the City unlawfully has re:used to process and grant the subject

excavation under the =:ty'~ existing ordinances and procedures.

The City has sing 1e~ 0"'" =:~:':Ja. r:i'c:,:-l as a new entrant, and has

refused to grant =j'-.:..bard~:-: app::':.. cations even though they are

complete and in comr~ :ance w::. tr: exist.ing City requirements I and

even t.hough the =::.:v a:-a.r::-?d v:..rtually all other permit

applications on a ns~~e day" :JdS:"S du:-ing 1997.

Chibardur.. ha~ seek preemption, and has not

It has never requested such

withdrawal, and has :v:·ver : ~~;. ::otified by the City that its

pending applications were de:~:.ed, rejected, dismissed or returned.

Chibardun's p-e::..:::.or: s:-::;~:d not. be dismissed as "premature,"

as GTE requests. ::s entry ::::c Rice Lake has already been delayed



iii

until at least late 1998, and should not be delayed for another

year or more by a dismissal that would serve only to perpetuate

GTE's monopoly.

Chibardun has met its burden of demonstrating that the City

has vi-olated Section 253 (a) of the Act, by showing: (1) that it

needs excavation permits to construct its Rice Lake system; (b)

that its May 19, 1997 applications fully satisfy the City's

existing ordinances and procedures; and (c) that the City has

refused to grant Chibardun's permits unless and until it accepts

addi tional and onerous obI igations and responsibilities. The

Ci ty' s refusal has directly prohibited Chibardun from providing

telecommunications services in Rice Lake.

Review of the 98 excavation permit applications granted by the

~i:y during the first ten months of 1997 show that virtually all

c;f these permits were grar.:e:: ::.r. ministerial fashion on a "same

day" basis. ThesE: penni:s i:-:dicate that the City has not

significantly reviewed tne appl::.catlons of GTE and other entities;

and that the City has been dea:ing with multiple permittees and

users before and after ~hibardun :i~ed its application.

Fina~ly, the add::.tiona: requ::.rements and obligations which the

~ity has attempted :c :mpos~ ~D~n =~ibardun are the antithesis of

"::::l!npetitive neu:r-a:::.:y" ar.d ",.:Ji'.d:scrimination," and thus precude

.. ............ ....... "safe harbor" in Section 253 (c) .
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Chibardun Telephone Cooperative, Inc. and its subsidiary CTC

Telcom, Inc. (collectively, Chibardun) reply in support of their

request for a Commlss:o,- 0rder under Section 253(a) of the

Communications Act, preempt:~9 the City of Rice Lake, Wisconsin

(City) from continulng to re:~se to process and grant Chibardun's

excavatior.. permi t app:' i=a t :. :-::18 :":1 accordance with its exist ing

reauirements and pr~~ed~r~~, an~ from otherwise prohibiting

Chibardun's provisi.:::;,; ::::;: cc~p-:::.::. :..ve telecommunications services

in Rice Lake.

This proceed:~~ :"5 a :a~~ ::::;: two rural communities in north-

western Wisconsin 8drr':Ji. a:::: r.:"::'::- :""ake, Wisconsin), as well as a

test of the Comm:ss::]::'s r:-:~.: d:1::i power to prevent local govern-

ments from impos:..r:::; d::ij:.:.:. .:: ,. r"?strictions and conditions upon

prospect i '.Ie newer:::. rd.:::' S :r::ie: ::'0 deny, or delay for long

periods, t.heir abi::::v ~~ ~:.".':..jt:' competitive telecommunications

services.
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In March, 1997, Chibardun approached the governments of both

Rice Lake (1990 populatior.: 7,998) and Barron (1990 population:

2,986), and proposed to construct new telecommunications systems

t.o compete with the exist.ing GTE systems in the communities. 1 The

City responded by doing everything possible to delay, discourage,

increase the cost, and deny Chibardun's entry and thus far has

succeeded in keeping Chibardur. out by refusing to grant excavation

permits unless Chibardun accepts onerous conditions which far

exceed the requirements the Ci ty' s existing ordinances, and

which never have been imposed upon GTE and other existing utilities

and permittees. In contrast, Ba~~on welcomed telecommunications

competition, and p~oceeded grant local permits in time for

Chibardun to build :.. ts pr:)posed Barron system during the warm

weather construction season of :997. As a result, Chibardun has

beer. p~ov::"ding competitiv,=: tj;O.lecommunications services in Barron

Whereas c~itics ~nside anj outside Congress have descried the

fa i':' ure to date of t he Tel ecommunl cat ions Act of 1996 (1996 Act)

ger.era:e the co:;.p<:?:it::.or. tha~ promised, Chibardun stands

r,=ady. wi':"':"ing. an:; able tC n:-::.::g facilities-based competition co

;,::.:e Lak..::: if only::"...,. ::-:":1' w:J',~':'j grant excavation permits according

:c the schedules, :~~s and ~~nj::.::..ons available under its existing

ord~r.ances ar.d pro::-~ju:-e::; ~. -;:-=: and others. The City's efforts

:0 delay, discourag-:: an:: d-:::1': =-~:::'Dardun' S entry constitute the very

1

systems
ChibardL;. a:"s:::: Dr::mosed to construct cable television

to CO~Det-:: w::.:h th~ eXls:ing Marcus Cable systems in Rice
:"ake and Bar~CH-:.
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sort of entry prohibitions that Sections 253(0.) and 253(d) of the

Act were enacted to preempt.

The need for Commission preemption of the City's entry block­

ing efforts is eloquently stated by Mr. Burnell Hanson, a Rice Lake

resident and business owner, in comments which he filed personally

in this docket. Mr. Hanson asks the Commission to end the City'S

efforts (" for reasons unclear to our residents") to prevent

Chibardun "from doing business in Rice Lake," and to allow Rice

Lake residents to have a "choice of services for phone and cable."

AT&T Corp. (AT&T), MCl Telecommunications Corporation (MCr) and

the United States Te~ephone Association (USTA) also support

preemption. Even G:'E Sern::e Corporation (GTE) recognizes that

substantial aspects of the City'S treatment of Chibardun constitute

prohibited barriers to competition. However, GTE seeks to delay

relie: to Chibardun land thereby extend the life of its own Rice

Lake local exchange ~onopo:y by requesting dismissal of Chibar-

d u r: ' s peL i ~ ion as"prerna r :..: r ~ . " Finally, the City, League of

Wisconsin Municipal::ies (League' and CMMT Communities (CMMT)

oppose Chibardun's preemption request.

CLARIFICATION OF FACTS

Various City :actual allegations differ in substantial

respects from thos'? 0: Cr.ibardu::. ::::n addition, the City has

pointedly questioned Ch:ba:-:i'.H:'s motives, and the accuracy and

veracity of some a: its statements. Befare proceeding further,

Chibardur.. clari:: ies the f allowing ::acts: (1) Chibardun has not
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withdrawn its May 19, 1997 applications to the City for excavation

permits, nor has it received any indication that the City has

dismissed the applications; ;2) Chibardun reasonably expected the

City to process its excavation permit applications under the

existing ordinances, practices and procedures applied to GTE and

numerous other utilities and entities; (3) Chibardun has not been

"welcomed" by the City, but rather has been delayed and discouraged

by the City at every step of its effort to enter Rice Lake; (4)

Chibardun did not file its Rice Lake permit applications "too late"

for construction during th,::- 1997 season; (5) the "License Agree-

ment" which the City proposed as a precondition to its processing

of Chibardun's excavatlor- permit applications would impose

obligations and restrictions far in excess of the requirements of

existlng Rice Lake ordinances; and (0) the City has allowed GTE and

rv,a:-cus Cable to upgrad~: ~;;e:. r systems while denying entry to

':.:':--, iba rdu:--_ .

1. Chibardun's Permit Applications Remain Pending

On May 19, 1997, Chiba~dJn :l:ed applications with the Rice

~ake :3: !:eet Departrne;;t s::.x "Permit(s) For Excavation Of

S:reets, Alleys, ?~:::,::i:: Way:::: A:'1d Grounds" to bury cable at

sD,:::::f.:.ed 10::a:::,0:1::3 ..... :_::--.:~. :"':.c,:: Lake (Exhibit B, engineering

:-:~_. ar-~: .:.cations were accompanied by a

,,~.::;''''':':1: of sixty dollars ($60.00) to

cover the City'S ten dollars ($10.00) per

application/pe~:: Ex~:~::

Chibardun has never ..... ::ndrawn these applications, nor has it
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ever been notified by the City or the Street Department that the

applications have been denied, rejected or dismissed. Neither the

applications nor the fee check have ever been returned to Chibardun

by the City or the Street Department.

Chibardun's June 9, 1997 letter to the City (City Opp., Att.

A, Ex.3) did not withdraw ~ts excavation permit applications. The

letter was not writter. to the Street Department before which the

applications were p~nding, and made no express or implied reference

to any withdrawal of Chibardun' s pending permit applications.

Rather, it expressed to the ~ayor and the City Administrator the

reality that the numerot:s onerous, additional and unacceptable

requirements propos~d 1r. the C1ty'S "License Agreement" had

extinguished Chibarduo's :a5: hooe that equipment purchases and

construction contracts cou:d be :~nalized in time to construct its

Rice ~ake system dur~~~ t~- :~~~ construction season.

Fa::- those bu:'y~::::; '-":~>: ::-'~.;:-::1 facilities in Rice Lake and

othe::- no::-therr. W:.sc:;:.~:..~ c::::-·.-;:: ~:- ~.:;;.s, t.he critical fact of life is

that t.he loog, cold ...':..r:ters ,,::j : ,':-;::eO ground conditions limit the

annual undergroun~: -- ::5:. ::-:.:.:-: :.. :-::--. season to the period from May 1 to

November 15. :::r: :J.-: ::::: c:-::;;-:~ :-':C: sllfficient facilities by Novem-

ber- 15, :.997 I : .:.: :on5 1n Rice Lake during 1997,

:hibardun needed

ar::-angements by .~ ....

July 1, 1997.

~ ~ ::,1: :..::. ." -~u ::.pment purchases and contractor

.:::: t::; begin actual construction by

: - ". : ':.,.d a:1d reviewed the City I S June 6 I

1997 lIL.icensee Ag: ..:"~~.,,:::-:,:,f' ~~~&:.ba:-dun realized that the City1s

demands went ever. :u:-:he:- h~vond the scope of the City'S existing
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requirements than it had expected, and that it would be impossible

at that late date to obtain excavation permits and finalize

equipment and contractor arrangements in time for const.ruction

during the 1997 season. Chibardun wrote its June 9, 1997 lett.er

to express its frustration and disappointment with the City's

extreme demands and delays, and to try to convince the Mayor and

the City Administrator that the City'S recalcitrance was delaying

for at least a year the telecommunications competition wanted by

many Rice Lake residents.

As of the present date, ~hibardun's excavation permits remain

pending before the Street DeDartment. They can be granted in their

present form -- with the only modification needed (as a result of

the City'S lengthy processing delay being a change of the comple-

tior:: date from November ~5 / :~97 tc November 15, 1998. Grant of

the permi t sat this t lIne w:Juld permit Chibardun to make the

necessary equipment and contractor arrangements during early 1998,

and to commence construction pr:Jmpt:"y when the ground thaws in May,

2.992.

2. Chibardun Reasonably Expected Prompt
Grant Of Its Permit Applications

Ex~iblt ~ c:Jnta:ns cop:e~ ~f the ninety-eight (98) excavation

per:n:t applications granted hy tr:.::- C::.ty during the first ten months

These d:Jcu::l""n::s, W:-.::::~ were obtained from the City'S

Stre.::-t :Jepartmen:, s:-.:Jw ve::y ::::"ear:"y why Chibardun expected its

permlt appl::.cations :c be :::::1:::eo shortly after their May 19, 1997

subrr.issior: .

The most striking chara~teristic of the 1997 Rice Lake permits
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is that virtually every single one was granted on the very same day

the application was submitted. One application (Permit No. 1899:

was granted the day a:ter it was filed, while another (Permit No.

1892) is shown as granted or. October 9, 1997, four days prior to

its October 13, 1997 += . , ..... ll.lng. The only other possible exceptions

to the City's "same day grant" practice were three permits with

uncompleted applica:ior. dates (Permit Nos. 1798, 1850 and 1871) .

A second characteristic of the Rice Lake permits is that

virtually none were signed personally by Gary G. Neuman, the City's

Superintendent of S:ree:s. Rather, almost all of the granted

permits were signed with ~r. Neuman's name by Street Department

employees having the lr.itials "Jm" and "st." The City's practice

of processing and granting excavation permits to existing utilities

and private contractors i;~ ~:..:::..s:er:'al or "rubber stamped" fashion

on a same day basis t~ro~gho~: :~97 while Chibardun's applications

have remalned pend:'::g o:::-,~ ::c :..ndication of the pre-grant

:..nvestigations, adva::=~ sc~~~~::..ng and construction oversight that

the City now claims are necessary tor Chibardun.

A third charac:~r:..st:..c c: :~e K:..ce Lake permits is that they

were issued to nineteen d:..:::~re::: e::::..ties four utilities (GTE,

Wisconsin Gas ~o::-.r"t::y. R:.. =-"- :"ni-:-:- Water Utility and Rice Lake

Elec~ri.c Utility, lt~ W~:_ 1~ ::..::teen private contractors or

entities (Del's Ex:::a.v-1.::..:~g t, ~: .. :::r::..::g; B&D Services; H&E, Inc.; L&L

Excavating; STAAB; K:..rcr:o: ~_~~b:..ng; Antczak Construction; Big Bike

Par'::.s; Cer'::.i:ied :::r.c.; Mane: r.&...~ Excavating; Meyers Electric; Leroy

Zingler; Alan Klas:..; ~ ~a:::..,:-: ~ani; and Earthrnovers Inc.). The
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number and variety of these peTIni t tees undermines the City 's

assertions that it needed to reassess its existing right-of-way

regulations when Chibardun announced its entry plans because

previously "there were few entities seeking such use" (City Opp.}

p. 6). Rather than deal ing with "only one telecommunications

provider accessing City rights-of-way" (Id., p. 5), the City has

in fact been managing the use of rights-of-way under its existing

ordinances by at least four utilities and numerous other entities.

Put simply, the City's 1997 permits show that Chibardun's proposed

entry would not stretch the Clty'S existing ordinances, procedures

and resources to the limit by forcing a quantum leap from "one" to

"two" in the number of right-of-way users the City must regulate.

Rather, Chibardun would be the fifth (or sixth, if one counts

Marcus Cable) utility-type user in Rice Lake, and the twentieth or

twenty-f~rst permittee overa~:.

Fourt~, t~e Rice Lake r~~:ts indicate that GTE, the City's

ex:'sting ::"oca1 received at least three

excavation permits ?eTIni: Nos. :809, 1852 and 1899) during 1997.

~wo of these author~~at~ons .?e~,it Nos. 1852 and 1899) were sought

and granted prompt.:y Gn a same day or next day basis after May 19,

:~~7. wh~le Chibar:::~~~'s app::cdt.:'O:1S were being held in limbo. One

ja::.~.

G'T'>:'... - perrr,~::.s contains an open completion

F~f::'h, the R~ce Lake pe~.:.:s ~ndicate that all applicants were

charged a perm~t. fee of ten ~~::ars ;$10.00), and that all permits

were granted w~::.h DC res::.r:.c::.~ons or obligations other than those



set forth in existing City ordinances. There is no indication that

the City attempted to req~ire any applicant other than Chibardun

to pay a fee of ten thousand dollars ($10,000.00), or to sign

"1 icense agreements" containing reimbursement, indemnif i cat ion,

insurance, advance scheduling, free City access to facilities, and

other restrictions and obligations in excess of those in existing

City ordinances.

Finally, the Rice Lake permits show that the City's permit

process was a very informal one -- both before and after the May

19, 1997 Chibardun :i::"ings and that requirements were often

relaxed or ignored to accommodate applicants. For example, many

applications appear to have been taken over the telephone by Street

8epartment employees, who appear then to have completed and granted

t~e applications without obtaining signatures from authorized

representatives of the appllcants (Permit Nos. 1810, 1813-18, 1821,

195:3 and 1959 - 63) . Other Dem',:' ':.s appear to have been granted

routinely with open or unspec::.:::.ed completion dates (Permit Nos.

1852,1873,1875, :877, 1878, :879. 1880, 1881, 1882, 1883, 1884,

1885, 1886 and 1887 .

In sum, Exhib:t D dep:cts the normal excavation permit

procedures and prac':.::.ces :c::"lowed by the City during 1997, both

before and after :hibardu;.'s May 19, 1997 applications were

submitted. Had the ::ty app:::.ed these procedures and practices to

ChibarduD's appl:cat:ons, Ch::.bardun would have received its permits

on May 19 or 20, 1997, and would have been able to construct and

commence operat :'or. 0: :':5 R:'ce :"'ake telecommunications system
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during 1997. The City's refusal to follow its existing require­

ments and procedures in Chibardun's case has directly prohibited

Chibardun from providing telecommunications services in Rice Lake

during 1997 and most of 1998/ and threatens to prohibit Chibardun

from doing so in future years.

3. The City has Not Welcomed Chibardun

Contrary to its claims, the City has not "welcomed" tele-

communications competition to Rice Lake (City Opp., pp. 3, 5) in

any normal sense of the word. Chibardun could not feel any more

unwelcome, as it has been on the receiving end of a variety of City

efforts ~including consultant studies, requests for irrelevant and

unnecessary information, future and interim ordinances, and

"1 icense agreements 11 imposing addl clonal and excessive restrictions

and obllga:lons; :0 block, delay and discourage its entry.

Chibardun does not bel:~ve that it has misconstrued or mis­

~::derstood the C~ty/s at:i:uj~. ~r. Hanson, a Rice Lake resident,

r.as a~sc determined t:"la: tio-:- C::y "for reasons unclear to our

res::..dents 11 has prevente::i C:--~:bardun from doing business in Rice

~ake. ~ikewise/ t~e atta:hed cartoon from the Rice Lake Chronotype

Exh::..bit E! graph:cally der:-:s the local perception in Rice Lake

" .. the ::1S1.DCer:::y ,~ tn"'- ~'~::y's ::::"aims that it has "welcomed"

:'he C:"ty's hos::..1:..::;:· ~':.:"Dardun is demonstrated by the tone

of i:s Opp05::::0:-: pa:-:::=u~ ':<1' ::..ts conjectures that Chibardun's

excavat:on per~it ap~1:..ca::"2:-:s were not filed and prosecuted in

"good faith/" bu:: rathe=:- :::~;;:s:::"tuted an attempt to "set the City
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up" and "create a reco:-d" f or the present preemption proceeding

(City Opp., pp. 16-~7

Chibardun can assure the Commission and the City that the very

last thing that it wanted was to become embroiled in a dispute with

the City, and to :i1e and prosecute the present preemption

petition. Chibardun has operated in northwestern Wisconsin since

1907, and presently prcvide.s telecommunications and cable

television services ~n the nearby communities of Dallas (15 miles

from Rice Lake) I Cameron (3 mlles away), Barron (5 miles away),

Almena (15 miles away , Prair1e Farm (20 miles away), Ridgeland (20

miles away) and Sand Creek ::2 miles away) . Its only goal in Rice

Lake has been to o::i:e:- compe: :':ive services to local residents as

soon as possible. C~ibard~n wants nothing more than to develop

the same civil and c~cpera:::v~ relationship with the City that it

maintains with the gcverlli~en:~ ~: tne other neighboring communities

serves.

The proof of ::-:.:..oa:-d·...;=.·:..: :.n::-=:ntions and good faith is its

record in Barron.

almost the same ::..~- :: apr:-~l~n-=:j the City. However, unlike the

C1 t Y, Barron a::::: '.: 1 ~ • y w'C:: ~ ;;"-j ::: ::;~pet it ion I and processed the

:1ecessa:-y local ......... ,....,~.,.................... -- .. its existing ordinances in

time for const:-uc::. :.... > :'.' .::·i-:-taken and completed during the

1997 season. Sp.,.~:.:. ·,,:~y.:.:L:,rj·,.m filed its excavation permit

applicat10ns 1:: Ba::' ':. (three weeks after its Rice

:"'ake f i l in9,; haC :'.:- '~I- _:. 1::" ons processed and reviewed by the

Bar:-on St ree: Jepa r:: :---:~:: ......... -~ ".-~"..,.
, ~ :he next three and one-half weeks;
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and received grant of the necessary excavation permits on July 3,

1997. Chibardun began construction of its Barron system on July

7, 19972 ; completed construction on November 17, 1997; and

commenced service to ~ts fi~st Barron telephone customer on

November 24, 1997 (Exhibit Ai.

4. Chibardun Did Not File Its
Rice Lake Applications "Too Late"

The City claims t.hat: Chibardun applied for its excavation

perrnits "too late," and that Chibardun should not have had the

"absurd notion" that its applications would be granted promptly

without evaluation (City Opp., pp. 16-17).

Chibardun had discussed the excavation permit process with the

Rice ~ake City Adminlstrato~ on March 13, 1997 and with the Rice

Lake Supe~int.endent. of St:~ee:s on May 14, 1997, and had no reason

to be~ieve that the filing 0: :ts applications on May 19, 1997 3 was

"t00 :'ate" w:th respect :.:~ proposed July I, 1997 construction

star:-u~. As evidenced :.n Ex~:t:.t 8, t.he standard practice of the

Department dur:.ng 1997 was to grant permits on a "same day"

bas:.s.

2 At the May : ~. : 99 7 r.:::::e :"'ake Ci ty Council meet ing, Rice
:"'akE: ::::abl e :J: rect or ~:. ck G:. ve::::: argued that the City needed to
a::iopt a telecornmur.:::a::..ons :~:j:..::ance to control Chibardun because
:..t could conce:vab:'y c:'ose ~own Maln Street during the Fourth of
';L~Y. The poss:.b:l::y that (1 ::rrn competing for local customers
wOLld deliberat.ely d:sr\..:pt a. ::J:r.:n\..:n:.ty's Fourth of July festivities
:s :CG :-emc:.::- :.:::- C~:T'...~-:~:::.

3 As indicated above, ~~:.bardun did not apply for excavation
permits in Barror: ur::.:..: ':;u::,:: ~, :997 'three weeks after Rice Lake),
but was able to have ::5 app:':::ations processed and granted by July
_', :.. 9 9 7 .
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Rather, timing became aD issue because of the City's departure

from the permit practices and procedures developed under its

existing ordinances. By letter of May 23, 1997 (Exhibit F), the

City Administrator informed Chibardun that the City was reviewing

its permit applications and intended to act upon them "in due

course" (rather than its :-lorma: "same day" basis). The letter

declared that "the Ci ty intends to develop and adopt a telecommuni-

cations ordinance regulating the use of public rights-of-way by

telecommunications service providers" and that it wanted to

negotiate a "permit and ::"icense agreement" with Chibardun in the

meantime.

The City Adminls~~a~o~ :nformed Chibardun's General Manager

during a meeting ea~lie!~ th~ same day (May 23, 1997) that the

"future telecommunica:lons o~d:.nance" was being developed because

Chibardun wanted to =ome :~ :~e City_ The City had previously

employed the tactic of :.n:.: >1: ::--.9' a "study" of future cable needs

and competition to d,,:::"ay ~~.:l..o.~:.:".::ely Chibardun's proposal to

construct and opera:,:: 3. comp~::::v~ cable system in Rice Lake4
.

4 The City at:: e~.pt 5 t:: :: ::a ~a::: e ~i ze its opposition to Chibar-
dUD'S cable proposa:s as a -~s~ of Chibardun being unwilling to
accept the same :~a::'";.:S':: :"",-:;,~ a.s ;V:a~cus Cable and demanding more
favorable terms :C~::.. :J;;p _, ~.. . ...., - However 1 Chibardun proposed
from the beginn:r.(] ac::,=,~,7 - r:,:, very same cable franchise as
Ma~cus Cable wi t:-. :: ..... : ~.: ::::: -x::::'?c: ions (a three - year build - out
pe~iod and an Dff:::~ ::.~~~ ~ .. -~ away one of which (the office
:.r.~ee rr.iles away WCi::-: sOO:". 8::~p~j. However, even though the City
Cable Di~ecto~ ag~e-=j that =-:::.ba~dun's three-year construction
proposal was not a F:~:;t,:er: ::1 .. Att. 8, Ex. 4, p. 2), the City
Donetheless ~efused to g~a::: ;::-:-:ibardun a competing cable franchise
and has delayed C:--. :'::;'3. ~d'...:~.. s ent ~y by turning the matter of
compet it i ve cable f ra:::::-.: se:::: ewer to a consul tant for "study" since
May 13, 1997.
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Finally, the City Administrator I s letter requested extra-

neous "further information" regarding Chibardun's proposed tele-

communications system, including: (a) a description of the proposed

network; (b) a construction timetable; (c) a statement of the

proj ected service dates; (d) a statement regarding the nature of

the telecommunications services to be provided, operating territory

and proposed charges; (e: evidence that Chibardun has obtained the

requisite approvals from the Public Service Commission of Wisconsin

(WPSC); and (f) a stat.ement regarding the need to negotiate an

interconnection agreement with GTE (Exhibit F) .

Neither the City's existing ordinances nor its permit

applicat.ions request this additional information. It does not

appear that the City has ever sought similar information from GTE,

mu:::r. =..ess dei-ayed the processing ::Jf GTE permit applications in

Finall y , the 12::9 inee":::. :-:.-:: jrawings accompanying Chibardun' s

permlt applications were wr.c::y sufficient to describe the nature

and 1oca:. i::JDs of :: ~e proposed excavat ions. The City has not

requested any add:: :ODS ,",y mocEflcations to these engineering

drawings, :1or :',:::::::<1ted wr.a':" relevance the additional service,

rate, and inter::c::::-:-:lon :.:-.:c:-mation might have with respect to

:.ts manageme:1t 0: r:~ht.s-c:·way.

5. The City's License Agreement
Is A Prohibited Barrier To Entry

The License A]reemen: ~rcposed by the City on June 6, 1997 as

a conditio!': for gran: ::::: :=-:-.ibardun' s excavation permits (Exhibit

G! is so onerous as to ::onstitute, in itself, a prohibitive barrier
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to entry by newcomers into the Rice Lake market. The agreement

would impose additional obligations and restrictions upon Chibardun

that far exceed the requirements in Rice Lake Code Sections 6-2-

3 and 6-2-4 (Exhibit H, and ot.her existing City ordinances, many

of which have lit.t.le or no relevance to the City's right-of-way

management. interests. Similar obligations and restrictions have

never been imposed upon GTE or other excavation permittees. The

most prohibitive obligat.ions and restrictions include:

1. Chibardun must pay the City a $10,000.00 "administrative
fee" for the drafting and processing of the License
Agreement (Secr. ion 14). In contrast, GTE and other
excavation permit applicant.s are required to pay only a
$10.00 permit fee under Rice Lake Code Section 6-2-3(b).

L. Chibardun must reimburse the City for "any and all" costs
the City incurs for review, inspection or supervision of
Chibardun's act.ivities under t.he Agreement or under "any
other ordinanc'=s" f Clr which a permit fee is not estab­
lished (Sectior. 14. Cont.rary to the City's assertiens
(Ci ty Opp.. pp. 47- 8.. ther-e is nothing in the provis ion
1 imi t ing the "any and all costs" that the Ci ty might
generate or- incur. Clr indicating any intent by t.he Cit.y
to credi: a:lY 0: these payments against future occupancy
fees. Neither GTE nor ot.her permit.tees have any similar,
open-ended "r-eimbursement." obligations under existing
Ci t.y ordl.r.ances.

3. Chibar-dun must subm:: a specific annual construction plan
and sche:h;le. and a tentative three-year construction
plan and schedule. before beginning construction of any
part of ::s networkSect:on 9a). This type of advance
informat :on :'6 no: '.and has never been) needed by the
C:.t.y to cOClr-dlf:ate c::mstruction projects or right-of­
way usage. Rather. the 1.997 excavation permits in
Exhibit D show tha: the City has required no more than
several days' or weeks I advance notice of excavations
under :es eXlst:n? ordinances. In contrast, the required
filing 0: one-year- and three-year construction plans and
schedules wCluld t:.:: the cClmpetitive playing field almost
vertlca:ly aga:.ns: newcomers and in favor of incumbents.
It would cons:::~:~ ~~valuable intelligence for an
incumbent :iKe G~E. by giving it advance knowledge Clf
Chibar-dur.'s :u:u~e constr-~ction and service plans, plus
more than Suf:lcient time to CClunte~ them.
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4. Chibardun must also submit a list of its independent
contractors and a description of their work, before
beginning constru~tion of any part of its network
(Section 9b). Again, this type of advance information
is not (and has never been) needed by the City to
coordinate construction projects or right-of-way usage.
On the other hand, it gives local or regional monopolies
an invaluable opportunity to hire away or scare off a new
entrant's proposed contractors. This is not an idle or
theoretical con~ern, for Chibardun has recently received
(and is inves t l:ja t ing) reports that a certain cable
operator has threatened to "blackball" contractors who
participated in the ~onstruction of a Chibardun facility.

5. Chibardun must indemnify not only the City but also City
officials, employees, agents, contractors and attorneys
against any liability (including paYment of legal fees
of counsel selected by the City) for personal or property
injuries "arising iD any way" from the operation, main­
tenance or use as well. as the construction or removal)
of its facillties, including claims resulting from the
negligence or contrlbutory negligence of the City per­
sonnel themselv-:::s and from alleged injuries from exposure
to electromagnetic fields (Section 19). In contrast,
RiCE: Lake Code Se~::ior: 6-2-4(c) (2) requires GTE and other
permi t tees to inderr'J1i fy the City only against claims
resulting from t~E: neg:igence of the permittee or its
employees relatln~ ::~ the authorized construction. With
al.l due respe;::~ the City, the unlimited Section 19
inderfu":.i f:.. -:a t 10C.. r"?:::'~::' re:T1er:t which it seeks to impose upon
C~:ba~d~~ :s ~~::~~~ reasonable nor standard~ If
accepted, woc.;~d :::r.:::ate such a large and unlimited
pocentla: l::.abi::'7"y :ha: Chibardun could be placed in
v~QlaLioD 0: ~:8 ~x:s::~g loa~ covenants, and would be
precluded ::.r:de:::.::::.~~:"y :rom obtaining additional finan­
clng fro~ ~r:..va::~ ~: government sources. Moreover, the
protec: ::.:::: 0: C::.:-:: personnel f rom their own negl igence
and con: r:"D~:ory ::.:-g: :..gence, as well as the electro­
magne:::.c ~xpos~r~ provlsions, have no perceptible
rel.a:lo::s~:::.~ :0 :~~ =::.:y's management of rights-of-way.
F::.na::y. tn~ prov::.~::.~n ~xpressly states that Chibardun's
::.nderr':::":::'::-':it::.:::: ~;: _::";,,:::"0:1 would survive termination of
~te ~::.=~::s~ A~~--~-~:. and therefore would subject
Chibard~:: ,~. :.~:..:::.::.ve::'y more onerous potential
:iab::..:.::.::::.,=,=, :::ci:. :." =::;:"v exisr.ing permittees but also
e:1:1t::.es ::e]~:ci:-j L~' the City'S future ordinance.

£:, Cr:.iba::j~~ :::~s: ::::::C1'::'~ s~bstantially greater and more
expensive ::..ns~::a~:~ coverage (Section 20) than GTE and
other perm::.t:ees eire ::equired to obtain under existing
Rice ~aKe Co~e Se:::::.o~ 6-2-3 (c):
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Coverage Chibardun GTE
Bodily injury

Per person $50C,OOO $100,000
Per occurrence $1,000,000 $300,000

Property ir:jury $1,000,000 $50,000

Umbrella liability $4,000,000 None

7. Chibardun must relocate or remove its telecommunications
facilities, at its own expense, from any right-of-way at
the reques: of the City (Section 12), and upon
termination by toe City of its license (Section 17). In
the latter instance, the City attempts to seize the power
to determine the future owner of the facilities by
"excusing" Chibardun from the removal obligation "if [it]
sells its facilitleS to another Telecommunications
Provider, subject to the City's prior written approval"
(Sect ion ::.2). ::: contrast, the existing Rice Lake
ordinances place r:o comparable relocation, removal or
prior transfer ap~roval obligations upon GTE or other
existing permittees.

8. Chibardur: must a':':'ow :he City to use the surplus space
on its po':'es, c8::d'..i::" ts and other structures free of
charge, and :s pr8:.:b:ted from removing such facilities
without s:x:y days pr:or written notice to the City
(Sect ion ~. ~:. _s :s not a form of right - of - way
management, nor d~0~ :he City presently assess any type
of recurr:n~ ::-.:l:'J- ~ "'~ which such free usage would
substit'J: .... as d ' ~ 'J: "::.n kind" compensation. In
contrast. -::x:s: :;:.; E:::::,=, Lake ordinances impose no
comparab':'- ":: :-e":- .. ~ LJ"'- " obligation upon GTE or other
existing ~:-~,i:t':c-~,

9. Chibardt.:;: ~:,Js: c:-~·.·:j-= the City with an irrevocable
letter c' :~::ed::- '. :::1":- amount of $50,000 to ensure
perfoIT1a.::~- :::: i'l':'~ '.::':-.:'Dardun's obligations (Section
:8 \. :::.- ;:: :-a5:. ··x:s: ::~g Rice Lake ordinances do not
requ::-- ,.:. 8:- ~:- ;.-:' "':'x:avation permit applicants to
prov::.d- ~.:-_':'ci:: .-"':-:3 ":: ::::redit or performance bonds.

Whether cons: i··:-:: s':"; .: .--':'y or cumulatively, these oblig-

~... :a::ge or unlimited expenses and

potential liabi:::::.-~ ~pon :,'-~ ~::::-ants like Chibardun, and confer

s'clbs tan:: ia':' e::::ono:;:.' .t;:d :.:: ~ :~.3.:: i 8r:al advancages upon incumbencs

1 ike GTE. :onst i tute the very type of entry
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barriers prohibited by Sec:ion 253(a) of the Act. Even GTE has

noted that many of the City's proposed additional requirements do

not. comport with Sec::.ion 2::;3 (a) (GTE Comments, pp. 9-10).

6. The City Has Allowed GTE And Marcus Cable
To Upgrade Their Systems While Refusing
Entry To Chibardun

The City charges t.hat. Chi-bardun has "misrepresented" that the

Ci t.y has allowed GTE and Marcus Cable to proceed with plans to

upgrade their systems while denying entry to Chibardun (City Opp. ,

p. 7 at n. 4) .

As indicated in Exhibit D, the City has granted three

excavation permits (Permit Nos. 1809, 1852 and 1899) to GTE during

the f:rst ten months of 1997, including two permits on a same day

or next. day basis (Permit Nos. 1852 and 1899), while Chibardun's

app:ications were held up. :n add:tioD, during late June and July,

l~9;, G~E constructed a ~ew underground fiber optic, interoffice

f ac::::..::'::.: y be: ween Rice L.ake a:;:::i Barron to upgrade its service in

both c::o~~un::..ties. Wh::..:e muC~: 8: the construction was along State

Routes 46 and 25, GTE ::'ocated :ts Rice Lake origination/termination

pO::"f'.t for the upgrad'2d fac::..::'::..ty east of West Avenue, approximately

one-ha::': mile w:th::..n the Rl=~ ~ake city limits. Although this GTE

upgrade entailed substa~t::.a::' ~xcava:ion and construction within t.he

?:::~ ~aK.e city l.:m::s, -:h:D,~:·,:·~:-. ~.as found no indication in the

that che City required any

excavation permits froIT'. ::;':'E. :::~r that the City regulated or delayed

the GTE upgrade :~ a~y ma~ne:.

The City's oppos::::..on ::..tself ::..ndicat.es t.hat it is permitting
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Marcus Cable to proceed wi.:h an upgrade of its Rice Lake cable

system (City Opp., pp. 22-3:. Whereas the City refused to process

and grant Chibardur..'s excavation permit applications until after

it entered into a "Li cense Agreement," the City has granted several

excavation permits to Marcus Cable for its upgrade before the

purported "Permit Agreemen:" was signed. Exhibit I contains copies

of four recent excavation permits (Permit Nos. 1905, 1906, 1908 and

1955) which the City granted to Marcus Cable on a same day or next

day basis between October 28 and November 12, 1997. However, as

;-)~:'7".':-' :::. Exhibit I) before the "Permit

of the December 2, 1997 f:'L.ng date of its opposition, the City

does not appear to have a completed and signed "Permit Agreement"

with Marcus Cable.

Even if a signed "Perrr.:,,:: Agreement" is eventually completed

and produced, there are ser:ous questions whether and how it will

be enforced. For example, w::: the $10,000 agreement fee and cost

reimbursements actually be ;::;,1::: by IV;arcus Cable, or will they be

excused as supervis:o:: of "ap,:" :v::::es for which a permit fee [that

is, Marcus Cable's franchls~ ~~e: :5 established"? In other words,

will these charges s:..mply b~ ::::ea:ed as an offset against cable

franchise fees tha:: ~a reus :::dr.; l e WOL:l d have paid in any event?

Sikewise, how w:'ll :~~ :..nSL:r~::~~ dr..d indemnification requirements

be enforced if the sL:r:-::-:-:: ":X~,·.I.i::8::'S are completed (see November,

:997 completion da:~~

Agreement" is signe::i":

Chi.bardun does ::0: bel :"o.:VE: tha:: the purported "Permit Agree-

men:" will be impleme;::,:,d cr er..forced against Marcus Cable in its
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GTE has recognized and conceded that many of the

provis ions of the "License Aqreernent" are onerous and unreasonable,

and are subject to Section 253 (a) preemption (GTE Comments, pp. 9-

10). Moreover, the City itself argues both sides of the question

when it represents thar. it is imposing "substantively identical"

conditions upon Marcus Cable as it had proposed to place upon

Chiba::::-dt.:n (Ci ty Opp., p. 23), while claiming that the "License

Agreement" was merely a "proposal" presented in "draft form" that

Chibardun was not required ":::) sign as is" (Id., p. 19).

ARGUMENT

I. CHIBARDUN'S PREEMPTION PETITION SHOULD NOT BE
DISMISSED OR DENIED ON PROCEDURAL GROUNDS

Contrary to the Clty'S c:a~ms, the Commission has jurisdiction

'Jnder Sect ions and := 5:~ d· of the Act to preempt the City'S

p::::-ohibitior. of Chibardun's aoi:ity to provide telecommunications

serv:ce in Klce Lake. Chibarj~~:s the directly injured potential

enr.rant having stand::.ng :0 request such preemption. Likewise,

Chibardur. 's pet it i 21,. ShQl.ll j not be dismissed as premat.ure, as

requested by G~E, or. the 9ro~nd tnat a permanent Rice Lake right-

::::;: -way erdlnanc'? may be

C2nstruction In :~~ Sp~ln9 r~~

c:ace when the ground thaws for

., .~ c. .;:;.... ~ '-- .

A. The Commission Has Jurisdiction Under Sections 253 (a)
And 253(dl Of The Act To Preempt The City's Denial
Of Entry By Chibardun Into Rice Lake

Section 253 a ~~ tne Act dec:ares that "[n]o state or local

~:her state or local requirement, may
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prohibit or have the effect of prohibiting the ability of any

entity to provide any interstate or intrastate telecommunications

service." 47 U.S.C. § 253(a). Section 253(d) provides that, if

II the Commission determines that a State or local government has

permitted or imposed any statute, regulation or legal requirement

that violates subsection (a)," the Commission "shall preempt the

enforcement of such statute, regulation or legal requirement to

the extent necessary to correct such violation or inconsistency. II

47 U.S.C. § 253(d).

Contrary to the Ci ~:y' s characterization, Chibardun' s pre­

emption claim is not solely or primarily a dispute arising "out of

pUblic right-of-way management and compensation matters" (City

Opp., p. 24). Rather, Chibardun's preemption claim is based upon

the fact that the City unlawfully has refused to grant the

excavation permits necessary for It to provide telecommunications

service in Rice Lake: (a' eve;; t~ough its applications were fully

in compliance with Rice :"aK.e Code Sections 6-2-3 and 6-2-4 and

other City requirements in effect at the time they were filed on

May 19, 1997; and (b l ever. though virtually all such permit

applications were granted on a "same day" basis under the

procedures and prac::ces fc::owej by the City'S Street Department

during the periods before ar.d after May 19, 1997.

Chibardun does not c~a::enge or seek preemption of the

provisions of Rice Lake Code Sections 6-2-3 and 6-2-4, the

substantive City rigr-.: -0: -way management: and compensation


